When Behling and Heggins got to the surface the inspector
said he was issuing a 104<d)(l) Order.  He stated that Petty
should have known about the ventilation problem (Tr. 106, 107).

Behling conducted his own investigation by interviewing the
miners as well as the foreman.  Behling concluded that the water
line breakdown, the movement of the shuttle car into the
crosscut, the almost full shuttle car, the fact that equipment is
always backed away from the face and the actions of Petty, caused
him to believe that there were two ways of viewing the situation
(Tr. 109-113).  He also believed that Heggins and Petty were on
opposite sides of the curtain as they approached the face (Tr.
111).

As soon as Petty recognized the problem he properly shut
down the mining operation (Tr. Ill, 122).

Even though the shuttle car cable and the obstruction had
been removed the air was insufficient; the curtain doesn't fall
all the way back into position (Tr. 116, 117),  After the cable
was pulled out it wasn't immediately spadded to the floor.

To reestablish the ventilation the miners started at the
face and went out from there.  As they progressed they pushed,
spadded down and laid chunks of coal on the curtain.  Activity of
that type would cause a lower air reading (Tr. 118, 119).

In Behling's opinion when the shuttle car started up the
cable moved against the curtain and pulled the spad out. The
time interval was about 15 seconds (Tr. 121, 122).

Discussion .

The Commission has defined the statutory term of "un-
warrantable failure" to mean a violation resulting from in-
difference, willful intent or serious lack of reasonable care,
Section 104(d)(l); Westmoreland Coal Company, 7 FMSHRC 1338
(September 1985); U.S. Steel Corp. , 6 FMSHRC 1423, 1437 (June
1984) .

In this case I find that the respondent's evidence is
credible.  In short, the MSHA inspector and the company's section
foreman arrived at the ventilation problem from different sides
of the brandish curtain at approximately the same time.  While
the presence of a section foreman is not necessary to establish
an unwarrantable failure I find the violative events occurred in
the short period of approximately 20 seconds as claimed by the
operator.

The Secretary argues extensively (Tr. 124-131) that his
evidence is credible and the operator's is fatally flawed.
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